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A. IDENTITY OF PETITIONER

Israel Osborne asks this Court to accept review of the Court of
Appeals decision designated in Part B of this petition.

B. COURT OF APPEALS DECISION

Osborne requests review of the decision in State v. Israel Osbome,

Court of Appeals No. 74401-1-1 (slip op. filed Jan. 23, 2017), attached as
appendix A.

C. ISSUE PRESENTED FOR REVIEW

Whether the pattern instruction defining reasonable doubt as "one
for which a reason exists" misdescribes the burden of proof, undermines
the presumption of innocence, and shifts the burden fo the accused to

provide a reason for why reasonable doubt exists?

D. STATEMENT OF THE CASE

The State charged Osborne with attempted thefl of a motor vehicle.
CP 56-57. The case proceeded to trial, where the jury was given the
following instruction:

The defendant has entered a plea of not guilty. That
plea puts in issue every element of the crime charged. The
State is the plaintiff and hag the burden of proving each
element of the crime beyond a reasonable doubt. The
defendant has no burden of proving that a reasonable doubt

exists.
A defendant is presumed innocent. This
presumption continues throughout the entire trial unless



during your deliberations you find it has been overcome by
the evidence beyond a reasonable doubt.

A reasonable doubt is one for which a reason exists
and may arise from the evidence or lack of evidence. It is
such a doubt as would exist in the mind of a reasonable
person after fully, fairly, and carefully considering all of
the evidence or lack of evidence. If, from such
consideration, you have an abiding belief in the {ruth of the
charge, you are satisfied beyond a reasonable doubt.

CP 43 (Instruction 2).

The jury found Osborne guilty. CP 38. The court imposed a
standard range sentence of 40 months in confinement. CP 24.

On appeal, Osborne argued the reasonable doubt instruction
contained an unconstitutional articulation requirement. Brief of Appellant
at 1-23. The Court of Appeals rejected the argument because "the
supreme court requires that trial courts use the challenged jury
instruction." Slip op. at 1. Osborne seeks review.

E. ARGUMENT WHY REVIEW SHOULD BE ACCEPTED

1. THE MANDATORY JURY INSTRUCTION, "A
REASONABLE DOUBT IS ONE FOR WHICH A
REASON EXISTS," IS UNCONSTITUTIONAL.

The jury was instructed, "A reasonable doubt is one for which a

reason exists and may arise from the evidence or lack of evidence." CP 43.



This instruction, based on WPIC 4.01,! is constitutionally defective for two
related reasons.

First, it tells jurors they must be able to arficulate a reason for having
a reasonable doubt, either to themselves or to fellow jurors. This engrafis an
additional requirement onto reasonable doubt. Jurors must have more than
just a reasonable doubt; they must also have an articulable doubt. This
makes it more difficult for jurors to acquit and easier for the prosecution to
obtain convictions.

Second, telling jurors a reason must exist for reasonable doubt
undermines the presumption of innocence and is substantively identical to
the fill-in-the-blank arguments that Washington courts have invalidated in
prosecutorial misconduct cases. If fill-in-the-blank arguments
impermissibly shift the burden of proof, so does an instruction requiring
the same thing. For these reasons, WPIC 4.01 violates due process and the
right to a jury trial. U.S. Const. amends. VI, XIV; Wash. Const. art. I, §§
3,22,

Review is appropriate under RAP 13.4(b)(1) because the case law
is in conflict on whether it is permissible to require jurors to have a reason

to doubt in order to acquit. Review is also appropriate under RAP

11 Washington Practice: Washington Pattern Jury Instructions: Criminal
4.01, at 85 (3d ed. 2008).



13.4(b)(3) because Osbome's challenge presents a significant question of
constitutional law that affects all state criminal cases tried to a jury in
Washington.

a. WPIC 4.01's articulation requirement misstates the
reasonable doubt standard.

Jury instructions must be "readily understood and not misleading
to the ordinary mind." State v. Dana, 73 Wn.2d 533, 537, 439 P.2d 403
(1968). "The rules of sentence structure and punctuation are the very
means by which persons of common understanding are able to ascertain

the meaning of written words." State v. Simon, 64 Wn. App. 948, 958,

831 P.2d 138 (1991), rev'd on other grounds, 120 Wn.2d 196, 840 P.2d

172 (1992). The error in WPIC 4.01 is readily apparent to the ordinary
mind. To have a "reasonable doubt” is not, as a matter of plain English,
the same as having a reason to doubt. WPIC 4.01 erroneously requires
both for a jury to acquit.

"Reasonable" is defined as "being in agreement with right thinking
or right judgment : not conflicting with reason : not absurd : not
ridiculous . . . being or remaining in the bounds of reason . . . having the
faculty of reason : RATIONAL . . . possessing good sound judgment . . . ."

Webster's Third New Int1 Dictionary 1892 (1993). Under these

definitions, for a doubt to be reasonable it must be rational, logically



derived, and not in conflict with reason. This definition comports with
United States Supreme Court precedent defining the reasonable doubt

standard. E.g., Jackson v. Virginia, 443 U.S. 307, 317, 99 S. Ct. 2781, 61

L. Ed. 2d 560 (1979) ("A 'reasonable doubt,' at a minimum, is one based

upon 'reason.''); Johnson v, Louisiana, 406 U.S. 356, 360, 92 S. Ct. 1620,

32 L. Ed. 2d 152 (1972) (collecting cases defining reasonable doubt as one
"'based on reason which arises from the evidence or lack of evidence™

(quoting United States v. Johnson, 343 F.2d 5, 6 n.1 (2d Cir. 1965)).

The placement of the indefinite article "a" before "reason" in
WPIC 4.01 inappropriately alters and augments the definition of
reasonable doubt. "[A] reason," as employed in WPIC 4.01, means "an
expression or statement offered as an explanation or a belief or assertion
or as a justification." Webster's, supra, at 1891, WPIC 4.01's use of the
words "a reason" indicates reasonable doubt must be capable of
explanation or justification. In other words, WPIC 4.01 requires more
than just a doubt based on reason; it requires a doubt that is articulable.

Jury instructions "'must more than adequately convey the law.
They must make the relevant legal standard manifestly apparent to the
average juror.” State v. Borsheim, 140 Wn. App. 357, 366-67, 165 P.3d

417 (2007) {quoting State v. Watkins, 136 Wn. App. 240, 241, 148 P.3d

1112 (2006)). Ambiguous instructions that permit an erroneous



interpretation of the law are improper. State v. LeFaber, 128 Wn.2d 896,

502, 913 P.2d 369 (1996), overruled in part on other grounds by State v.

O’Hara, 167 Wn.2d 91, 217 P.3d 756 (2009). Even if it is possible for
judges and lawyers to interpret the instruction to avoid constitutional
infirmity, this is not the correct standard for measuring the adequacy of
jury instructions. Judges and lawyers have arsenals of interpretative aids
at their disposal whereas jurors do not. Id.

Recent prosecutorial misconduct cases exemplify how WPIC 4.01
fails to make the reasonable doubt standard manifestly apparent even to
trained legal professionals. The appellate courts of this state have
consistently condemned arguments that jurors must articulate a reason for
having reasonable doubt. These fill-in-the-blank arguments "improperly

impl|y] that the jury must be able to articulate its reasonable” and "subtly

shift[] the burden to the defense." State v. Emery, 174 Wn.2d 741, 760,
278 P.3d 653 (2012).? These arguments are improper "because they

misstate the reasonable doubt standard and impermissibly undermine the

2 Accord State v. Walker, 164 Wn. App. 724, 731, 265 P.3d 191 (2011);
State v. Johnson, 158 Wn. App. 677, 682, 243 P.3d 936 (2010); State v.
Venegas, 155 Wn. App. 507, 523-24 & n.16, 228 P.3d 813 (2010), review
denied, 170 Wn.2d 1003, 245 P.3d 226 (2010); State v. Anderson, 153 Wn.
App. 417, 431, 220 P.3d 1273 (2009), review denied, 170 Wn.2d 1002, 245
P.3d 226 (2010).




presumption of innocence." Emery, 174 Wn.2d at 759. Simply put, "a
jury need do nothing to find a defendant not guilty." Id.

These prosecutorial misconduct cases are telling given that the
improper burden shifting arguments are not merely the product of
prosecutorial malfeasance but the consequence of WPIC 4.01's plain text.
The offensive arguments did not materialize out of thin air but sprang
directly from the language "[a] reasonable doubt is one for which a reason
exists." In Anderson, the prosecutor recited WPIC 4.01 before arguing,
"in order to find the defendant not guilty, you have to say, I don't believe
the defendant is guilty because,’ and then you have to fill in the blank.”
Anderson, 153 Wn. App. at 424, In Johnson, likewise, the prosecutor told
jurors, "What [WPIC 4.01] says is 'a doubt for which a reason exists.! In
order to find the defendant not guilty, you have to say, 'l doubt the
defendant is guilty and my reason is . . .. To be able to find a reason to
doubt, you have to fill in the blank; that's your job." Johnson, 158 Wn.
App. at 682,

If telling jurors they must articulate a reason for reasonable doubt
is prosecutorial misconduct because it undermines the presumption of
innocence, it makes no sense to allow the same undermining to occur
through a jury instruction. The prosecutorial misconduct cases make clear

that WPIC 4.01 is the true culprit. Its doubt "for which a reason exists"



language provides a natural and seemingly irresistible basis to argue that
jurors must give a reason why there is reasonable. Lawyers mistakenly
believe WPIC 4.01 means reasonable doubt does not exist unless jurors
are able to provide a reason why it does exist. Average jurors certainly
believe they must give a reason for having reasonable doubt.

Under the current instruction, jurors could have a reasonable doubt
but also have difficulty articulating why their doubt is reasonable to
themselves or others. Scholarship explains this problem:

An inherent difficulty with an articulability
requirement of doubt is that it lends itself to reduction
without end. If the juror is expected to explain the basis for a
doubt, that explanation gives rise to its own need for
Justification. If a juror's doubt is merely, "T didn't think the
state’s witness was credible," the juror might be expected to
then say why the witness was not credible. The requirement
for reasons can all too easily become a requirement - for
reasons for reasons, ad infinitum.

One can also see a potential for creating a barrier to
acquit for less-educated or skillful jurors. A juror who lacks
the rhetorical skill to communicate reasons for a doubt is then,
as a matter of law, barred from acting on that doubt. This bar
is more than a basis for other jurors to reject the first juror’s
doubt. It is a basis for them to attempt to convince that juror
that the doubt is not a legal basis to vote for acquittal.

A troubling conclusion that arises from the
difficulties of the requirement of articulability is that it
hinders the juror who has a doubt based on the belief that the
totality of the evidence is insufficient. Such a doubt lacks the
specificity implied in an obligation to “give a reason,” an
obligation that appears focused on the details of the
arguments. Yet this is precisely the circumstance in which



the rhetoric of the law, particularly the presumption of
innocence and the state burden of proof, require acquittal.

Steve Sheppard, The Metamorphoses of Reasonable Doubt: How Changes
in the Burden of Proof Have Weakened the Presumption of Innocence, 78
Notre Dame L. Rev. 1165, 1213-14 (2003) (footnotes omitted).

In these scenarios, despite having reasonable doubt, jurors could
not vote to acquit in light of WPIC 4.01's direction to articulate a
reasonable doubt. Because the State will avoid supplying a reason to
doubt in its own prosecutions, WPIC 4.01 requires that the defense or the
jurors supply a reason to doubt, shifting the burden and undermining the
presumption of innocence.

The standard of beyond a reasonable doubt enshrines and protects
the presumption of innocence, "that bedrock axiomatic and elementary
principle whose enforcement lies at the foundation of the administration of
our criminal law." In re Winship, 397 U.S. 358, 363, 90 S. Ct. 1068, 25 L.
Ed. 2d 368 (1970). The presumption of innocence, however, "can be
diluted and even washed away if reasonable doubt 1s defined so as to be

illusive or too difficult to achieve." State v. Bennett, 161 Wn.2d 303, 316,

165 P.3d 1241 (2007). The doubt "for which a reason exists" language in
WPIC 4.01 does that in directing jurors the must have a reason to acquit
rather than a doubt based on reason. This Court should accept review

under RAP 13.4(b)('3) to evaluate WPIC 4.01's articulation requirement.



b, WPIC 4.01 rests on an outdated view of reasonable doubt
that equated a doubt for which a reason exists with a
doubt for which a reason can be given.

The Court of Appeals rejected Osborne's argument because
Bennett directed trial courts to use the pattern instruction. Slip op. at 2.
But Bennett did not address a direct challenge to WPIC 4.01 and therefore
does not fairly resolve Osborne's dispute.

Bennett requires the instruction be given in every criminal case
only "until a better instruction is approved." Bennett, 161 Wn.2d at 318.
The Bennett court clearly signaled that WPIC 4.01 has room for
improvement. This is undoubtedly true given WPIC 4.01's repugnant
articulation requirement. To avoid constitutional infirmity, the reasonable
doubt instruction should simply state "a doubt for which reason exists,” as
opposed to "a doubt for which a reason exists.”

More recently in Kalebaugh, this Court concluded that the trial
court's erroneous instruction - "a doubt for which a reason can be given"”
— was harmless, accepting appellate counsel's concession at oral

argument "that the judge's remark 'could live quite comfortably' with final

instructions given here,” which included WPIC 4.01. State v. Kalebaugh

183 Wn.2d 578, 585, 355 P.3d 253 (2015). While Kalebaugh and Bennett

might be read to tacitly approve WPIC 4.01, neither of the petitioners in

-1Q -



those cases argued the "one for which a reason exists" language in WPIC
4.01 misstated the reasonable doubt standard.

"In cases where a legal theory is not discussed in the opinion, that
case is not controlling on a future case where the legal theory is properly

raised." Berschauer/Phillips Constr. Co. v. Seattle Sch. Dist. No. 1, 124

Wn.2d 816, 824, 881 P.2d 986 (1994). Because WPIC 4.01 was not

challenged in Kalebaugh or Bennett, the analysis in each case flows from

the unquestioned premise that WPIC 4.01 is correct. Because this Court
has suggested WPIC 4.01 can be improved and because no appellate court
has recently addressed flaws in WPIC 4.01's language, this Court should
take this opportunity to closely examine WPIC 4.01 pursuant to RAP
13.4(b)(3).

Furthermore, this Court’s own precedent 1is in disarray.
Kalebaugh's observation that it is error to require articulation of
reasonable doubt overlooks this Court's precedent that approved WPIC
4.01's "for which a reason exists" by relying on cases approving of the "for
which a reason can be given" language.

In State v. Weiss, 73 Wn.2d 372, 378-79, 438 P.2d 610 (1968), the
Court found no error in this instruction: "A reasonable doubt is a doubt
for which a sensible reason can be given." Weiss conflicts with Emery

and its recognition that a jury need not give a reason for acquittal: "a jury

-11 -



need do nothing to find a defendant not guilty." Emery, 174 Wn.2d at 759.
Weiss conflicts with Kalebaugh for the same reason. Kalebaugh, 183
Wn.2d at 585 ("the law does not require that a reason be given for a juror's
doubt.").

Drilling further down through the case law reveals further fracture

in this Court's precedent that has yet to be resolved. In State v. Harras, 25
Wn. 416, 421, 65 P. 774 (1901), this Court found no error in the
instruction, "It should be a doubt for which a good reason exists." This
Court maintained the "great weight of authority" supported this instruction,
citing as authority the note to Burt v. State, 16 So. 342, 48 Am. St. Rep.
574 (Miss. 1894).% This note cites non-Washington cases using or
approving instructions that define reasonable doubt as a doubt for which a

reason can be given.*

3 The relevant portion of the note is attached as Appendix B.

4 See, e.g., State v, Jefferson, 43 La. Ann. 995, 998-99, 10 So. 119 (La.
1891) ("A reasonable doubt . . . is not a mere possible doubt; it should be
an actual or substantial doubt as a reasonable man would seriously
entertain. It is a serious sensible doubt, such as you could give a good
reason for"); Vann v, State, 9 S.E. 945, 547-48 (Ga. 1889) ("But the doubt
must be a reasonable doubt, not a conjured-up doubt, --- such a doubt as
you might conjure up to acquit a friend, but one that you could give a
reason for."); State v. Morey, 25 Or. 241, 256, 36 P. 573 (1894) ("A
reasonable doubt is a doubt which has some reason for its basis. It does
not mean a doubt from mere caprice, or groundless conjecture. A
reasonable doubt is such a doubt as a juror can give a reason for.").

~-12 -



In Harras, this Court viewed "a doubt for which a good reason

exists” as equivalent to requiring that a reason must be given for the doubt.

Harras directly conflicts with both Kalebaugh and Emery, which strongly
reject any requirement that jurors must be able to give a reason for why
reasonable doubt exists. Kalebaugh, 183 Wn.2d at 585; Emery, 174
Wn.2d at 760 (the suggestion that the jury must be able to articulate its
reasonable doubt "is inappropriate because the State bears the burden of
proving its case beyond a reasonable doubt, and the defendant bears no
burden.").

This Court's decision in State v. Harsted, 66 Wn. 158, 119 P. 24

(1911) demonstrates further inconsistency in this Court's decisional law
regarding the reasonable doubt instruction. Harsted objected to the
instruction, "The expression 'reasonable doubt' means in law just what the
words imply-—a doubt founded upon some good reason." Harsted, 66 Wn.
at 162. This Court opined, "As a pure question of logic, there can be no
difference between a doubt for which a reason can be given, and one for
which a good reason can be given.” Id, at 162-63. This Court proceeded
to cite out-of-state cases upholding instructions that defined reasonable
doubt as a doubt for which a reason can be given. Id. at 164. One of the
authorities this Court relied on was Butler v. State, 102 Wis. 364, 78 N.W.

590, 591-92 (1899), which stated, "A doubt cannot be reasonable unless a

213 -



reason therefor exists, and, if such reason exists, it can be given." Though
this Court noted that some courts had disapproved of similar language, it
was "impressed" with the Wisconsin view and felt "constrained" to uphold
the instruction. Harsted, 66 Wn. at 165.

Harsted and Harras provide the origins of WPIC 4.01's infirmity.
In both cases this Court equated a doubt "for which a reason exists” with a
doubt "for which a reason can be given." These cases held that if a reason
exists, it defies logic to suggest that the reason cannot also be given.

Harsted and Harras conflict with Kalebaugh and Emery. There is no real

difference between the supposedly acceptable doubt "for which a reason
exists" in WPIC 4.01 and the plainly erroneous doubt "for which a reason
can be given." Kalebaugh, 183 Wn.2d at 585.

The articulation problem in WPIC 4.01 has continued unabated to
the present day. There is an unbroken line from Harras to WPIC 4.01.

The root of WPIC 4.01 is rotten. Emery and Kalebaugh condemned any

suggestion that jurors must give a reason for having reasonable doubt. Yet

Emery and Kalebaugh explicitly contradict Harras, Harsted and Weiss.

The law has evolved. What was acceptable 100 years ago is now
forbidden. But WPIC 4.01 remains a relic of the misbegotten past,
outpaced by this Court's modern understanding of the reasonable doubt

standard and eschewal of any articulation requirement.

-14 -



It is time for a Washington court to seriously confront the
problematic articulation language in WPIC 4.01. There is no meaningful
difference between WPIC 4.01's doubt "for which a reason exists" and the
erropeous doubt "for which a reason can be given." Both require
articulation.  Articulation of reasonable doubt is repugnant to the
presumption of innocence. Because this Court's and the Court of Appeals'
decisions demonstrate the case law is in disarray on the significant
constitutional issue of properly defining reasonable doubt for Washington
juries, Osborne's arguments merit review under RAP 13.4(b)(1) and (3).

F. CONCLUSION

For the reasons stated, Osborne requests that this Court grant

review.

DATED this 27, _ day of February 2017.
Respectfully submitted,

NIELSEN BR(;MAN & KOCH, PLLC

f'w?"‘”
wé,fw,

CASEY 921{;1}3/
WSBA@?

Office ID No. 91051
Attorneys for Petitioner
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iN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

L
L)

)
STATE OF WASHINGTON, ) No. 74401-1-1 i
) =
Respondent, ) DIVISION ONE ;3
) %
V. ) =
) —
ISRAEL DAVID OSBORNE, ) UNPUBLISHED ﬁ
) —
Appellant. ) FILED: January 23, 2017
)

Cox, J. — Israel Osborne appeals his judgment and sentence, arguing that
the jury instruction provided at his trial, WPIC 4.01, unconstitutionally defined a
reasonable doubt. Because the supreme court requires that trial courts use the
chalflenged jury instruction, we affirm.

The State charged Osborne with attempted theft of a motor vehicle. After
trial, the trial court provided the jury with WPIC 4.01. That instruction defines
reasonable doubt as a doubt “for which a reason exists and may arise from the
evidence or lack of evidence.” The jury found Osborne guilty as charged.

Osborne appeals,

JURY INSTRUCTION

Osborne argues WPIC 4.01, in relevant part quoted above, is

unconstitutional. Because controlling case authority directs use of this

instruction, we disagree.

1 Clerk’s Papers at 43.

LA
—d




No. 74401-1-1/2

Osborne claims that the instruction requires a juror to be able to articulate
the reason for his doubt. He argues that such a requirement erodes the
presumption of innocence.

The supreme court has ordered trial courts to use WPIC 4.01 in all
criminal cases.?2 For over a century, that court has explained that the challenged
language does not threaten the presumption of innocence or the standard of
proof beyond a reasonable doubt.®> We have several times addressed and
rejected the same concerns raised here.* We reject Osborne’s argument on the
same basis.

COSTS

Osborne argues that this court should decline to award the State appellate
costs should he not prevail. We agree.

RCW 10.73.160(1) gives appellate courts discretion to decline to impose

appellate costs on appeal.? Under State v. Sinclair, there is a presumption that

indigency continues unless the record shows otherwise.?
Here, the trial court granted Osborne’s motion seeking appellate review at

public expense. The court did so based on Osborne's declaration, which listed

2 State v. Bennett, 161 Wn.2d 303, 318, 165 P.3d 1241 (2007).

3 See State v. Harsted, 66 Wash. 158, 164-65, 119 P. 24 (1911).

4 State v. Lizarraga, 191 Wn. App. 530, 567, 364 P.3d 810 (2015}, review
denied, 185 Wn.2d 1022 (2016).

5 State v. Nolan, 141 Wn.2d 620, 629, 8 P.3d 300 (2000).

6 192 Wn. App. 380, 392-93, 367 P.3d 612, review denied, 185 Wn.2d
1034 (2016).




No. 74401-1-1/3

his minimal assets. Osborne’s conviction, incarceration, and resuitant loss of
meaningful income make him further unable to pay such costs and expenses.

The State counters that the record demonstrates Osborne will become
able to pay in the future.

The State also points generally to Osbome’s age and previous work
history. But it fails to show Osborne will be able to retum to his previous work
after incarceration in this matter.

Such evidence is insufficient to overcome the presumption of indigency.

Thus, an award to the State for appellate costs is inappropriate under
these circumstances.

We affirm the judgment and sentence and deny any award of costs to the

State.
| oK T

WE CONCUR:
— .
| 7rekey ACT /%MQ
N Va4 e



APPENDIX B




574 Bunr w. Srars, [Miss.

convict, that the defendant, and no obher person, cnmmitied the offonsa:
People v. Kurvick, 52 Cal, 445, Tt is, therefore, errov to instruct the jury,
in effect, that they may find the defendant guilty, althongh they mey rob
bLe ‘Yeutirely sabisfied that.le, and no othsr person, emnmittad the alieged
offense:. People vi Kerpick, 52 Cal, 448; Peaple v. Carritlo, 70 Cul. 643,
CIReUAISTANTA T Rvrprxce.—Iu a cado wliers the avidonce a3 $o the dé-
fendant’s guilt is puraly circuimatantial, the evidanca must lead to Llie coit-
elusion ss alsarly and strongly as o exelude every ressonable hypothesis
consistent with iimocence. Tu & cass of that kind an instraction in these
words is erroneous: *'The defendant is to have the bemefit of any deubs.

I, Btowever, all the facts esfalilighed necessarily lead the mind ta ke con-
clugior that he fs guilby, though there ia & bare possibility that ha may
bo innocent, you should End him gailty.” Tt iz not ensugh thab she
avidence hecessarily loads thé mind to o eouelision, for i musb bé such zs
to exclude o reasonalil d}}uhb, Men may feel that #.oouclusion iy |RE¢QBSEZ~
iy raqnived, aud yet nob feel assured, beyond o recsonnbls doibé, that it iy
& correct conclasion: Riddes v, Sicte, 128 Ind. 189; 25 Am. St Reg, dog,
A charge thab cireumatantial evidence must prodiice Yin ¥ effect sy reg-
soneble and maorai corkainty of defendant’s guilt is prebably as elear, prae-
teal, wud sabisfactory to the ordinary juror as if the dourt had charged
that such evidenes must produce *“bhe ” effect “of ¥ 5 raasonableand moral
gertainty, At auy rate, such 4 churge in not errop: Loggins v. Stets, 32

Tax, Cr..Rep, 354 In Seate v. Shagffer89 Mo, 2T, ~28%tirsftry wers -

diroctad as follows: I aiplying the rule as ko rensonable doubt you will
be required ta wegnit if all the facts aind eircumstances proven can bo res-
sonnhly recouciled with any tloory other than Ehat the defondant {g guilbys
or, to oxpross the some idea in enother form, i all Bhe facta nud cirenm.
stancees peaven before you ean le as reasonnbly reconciled wikh the theory
fhat the defendant is innocent As with the theary that he js guilty, yon
must adopt ¢hie theory most favorable to the defandant, aud reburn o ver~
&ivt fuding him not guilty;”  This insteuction was held fo be erronsdus, an
ib expresses the ruls. applicable in a civil case, and nob i 2 eriminal one,
By such explanntion the benefit of a reasonable -doubt in eriminal caseg ia
ho more than thie advaninge a defendant has in s eivil crse, with respent
o the proponderancs of evidence. Ths following is & full, elear, explicit,
end aceurate inmbruction ina capitzl casa bnrniig on circumstautial avi
dence: **In order bo warrand you in c_nuvicbiug‘thsdefe_n‘c't:;nh in this ense,
the tireumstavces proven must not only bs consistens with lis guilf, but
they must be inconsistent with his inrioeonce, hud sueh as to sxclude every
reasonable hiypothasis bub that of hia guilk, for, hufore you can infer hig
puile from eivcumstanbial avidence, the existencs of circumstances tending
te show hie guilt misk e incomipatible and ineonsistent with oy other
reasonable hypothesis than that of his gatlt"™; Lancaster v, State, 91 TFenn,
57, 285.

Likasox ron Dogpr.--To define o reasanable deubk s one that * the jriry
ara able to give a reason for,” or bo tell them tha$ it is a donlt for which a
good reason, arising from the evidenee, or want of eyidenee, cau be given,
i3 a defiuibien which many eourts have approved: P v, Sinle, 83 Ga, 14,
Hodye v. Stele, 97 Ala, 37; 38 Arm. 8. Rep. 145; United States v, Cassidy,
67 Ped. Rep. 695; State v, Jefferson, 43 La. Anp, 895; People v, Studenrold,
82 Miol. 820, §32; Welsh v. State, 96 Aln. 93; United States v, Butier, 1
Hunghes, 457; Tuiced Stutes v, Jones, 81 Fod, Rep. 718; People v, Guidici, 106
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mmitted tha offenge:
or to instruct the jury,
v, aléhongh they may nob
pergotr, committed the allagad
iz v. Carrillo, 70 Cul, 643,
hete the svidance a3 to the de-
the avidence must lend to the cons
exoluds every reasonable hypothasix
se of that kind an inatrucslon in bheso
danb i8 bo have the benefit of aay doubs,
plished necesaerily Tend the mind to the con-
1gh there s o bare goas:bxhty that he mey
him guiley,” It is nok ennugh that tha
wind fo a sonclusion, for it mush ba such as
Men may facl that n conclusion is necasae.r-
ssured, beyord. s reasonalle donl, that it ig
Stafe, 198 Ind., 189; 95 Am. St Rop. 429,
idence must. produce “in ” sfech ¥ a " ron.
dofendant’s guils is probably ay clean, prag-
wdinary jiror ag if 6kd courk hed eharped
8 “the” ¢ficct ' of ¥ & rensovablaand moral
a charge i3 not ecror: Logging v, State, 32
Simqgfm, 89 Mo, 271, 282, ths jury were
ig thd rule ey o roasenable doubt you will
fuctsand cireamsinuces proven-can b reas -
ory othor than et the delendant is gmlty,
avather form, if all the facts and civenm- - ?
e a3 roasonably veconeiled with the thiory
a5 with the thenry that he is guilty, you
‘orable to the defeudant, and reterp a ver-
his instruction was held to e Bryansous, os
in n eivil cade, and not in » crimidal ene,
of & rensonabls doubt fn eriminal eases is -
iefendant; hag ie a aivil case, with respoet
e, The following is a full, clear, axplicit,
apzhn‘L case furning om pirenmstantial evi-
m in conviesing the defendant in this case,
uot enly be consistent with his gmlf: but
1is innocance, and suoh as o exelade every
of his gunily, for, before you exn infer hia B
g, tha existence of cireumstunces tending
npatible and inconsiztent with any other
of his guilt™s Zancaster v, ,Smsa Qi Tena.

za re1acnable denbl agone thab * the jury
fo tell tham bhat it is = doubt for which a
denes, or want of evidence, can be given,
bave approved: Vaun v, State, 83 G, d4;
e 86 Rep, 145; uited States v. Cassidy,
op, 43 L. Ane. '895; People v. Stubenvoll,
e, 96 Ala, 93; Umded States v. Hutler, 1
3, 31 Fed. Rap, 715; Peop(e v. Guidisi, 100
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H. V. 508; Cofen v. State, 50 Aln, 108. T4 has, therefore, been hald proper
ta tell the jury that a reasonalle doubb *'ia sueh = doubbas a reazonabla
man would geriously sntartain. It is 2 werious, sensible doubt, such az you
could give good reasen for": Stfe v. Jeferson, 43 Lo. Aan, 995, So, the
language, that i musk be "not a coujured-up doubb—suéh a doubt as you
mlght eonjure up fo zequit a friend—bub one that you could give 2 resson
for,” while unusaal, has Géeit held not to be'sn incorrech preSenim.hon of the
dactrine of rensonable doubb: Fann v, State, 83 Ga. 44, 52. Andin §tate
v, Morey, 265 0r, 241, it is held that an instrusction that r reasonable doubt
is such a doubt as a juror ean give & reason for, is nob reversible error, when
given in connection with other fnatiuctions, by which the conet seekes to so
define the term ag to enable the jury be distinguish » reasonabie doub¥ from
some vagus and imaginary one, The definibion, that & rensonalile doubt
means ons for which 4 rasson can be given, has Deen ariticized as exvonecus
and misleading ip some of the cases, beonuse it pubs upon the defendant the
hurdsn of furnishing to avery juror. a resson why he ig fich astisfied of hia
gailt with the certainty required Ly law befare thers can ba a eonvietion;
and Dbecause 2 person often deubiz about a thing for which he can ‘give no
reagon, or about which ho hesan imperfecs knowladge: Siberry.v, Site, 133
Tud, 67%; State, v. Sauer, 38 Minn, 438; Ray v. Stafe; 50 Ale. 104; and the
fault of éh!s definition ia not cured by ;:ref:wmg the statemend wibh the
ashruction that ‘“hy a réssonable déubb is medut not a enptious of whim-
sieal doubt”: Mprgan v, Stute, 4§ Chio St, 471, Spea.r, 4., in the case lask
cited, very ‘portinently aske: ¢ What kind of a roagon is meantl Would n
POOT Teason xiswer, of intist the vonsan be a shrong oné? Who iz to indges
The definition fails to eulighten, nnd fursher explanation would sesm io be
needed bo reliave the fest of indofiniteness, The cxpression i alse coleu.
lated bo misload. To whom is the resson to bo given? The furor himaslf?
The clnrge does not say so; and Jurors are not raquived: to assipn to others
reasond in support of their verdict.” To leave oub the woerd *good” baiare
“reason’ alfects bhe definition maberially. Hence, to insfruch a jury that
& reagonzble doubt is ohe fof which 2 ressen, derived from the featimony,
or want of evidence, can be. -given, is bad: Uurr v. Sinde, 28 Neb, 748; Cowan’
v. Slats, 22 Neb, 519; a3 ovary renson, whether besed on subistuntial grounds
ot not, does not conabitute a reasonabla deubb in law: Ray v. Stale, 50 Als.
134, 108,

H Hegprars awn Pavsy— “Mﬁmzas oF Hranresr IMPoRTANCE,” ®TO,
A reasonable doubt hag ben defibed as one anamg from a candid and im-
partial fnvestigabion of ail the evidence, such as *¥in the graver transadhions
of life would cause a ressomable nnd prudent man to hesibate and pause
before acting”: Gannon v. Pcop;’e, 127 1. 507; X1 Am. St Eep. 147; Dunn
v. Feople, 109 11l 635; Wuctser v. People, 134 111, 438; 23 Am. 5t Rep. 683;
Boulden v, State, 102 Ala. 78; Welsh v. State, 96 Alo, 93: State v, (ibhs, 10
Most, 213; Miller v, People, 39 Il 457; Willis . State, 43 Neb. 102, Angd
it has beén hold that itis carrect o fell the ylry that the “evidonoe is suf.
ficient Eo remave reasonable doubb when It is sufficient to convinee the. .
judgment of ordumuly prudent men with auch force that they wonld not
upon that conviesion, wilhout hesitation, in their nwn most importank
affutrs™: Jarrvell v. State, 58 Ind.. 298; Amold v, State, 23 Ind. 170; State v.
Kearley, 26 Kan. 77; or, whers they would fes} safe to act wpon such eot-
viction *in matters of the highest concern and xmporbance" ta their own
dearest and most impertsok interests, under circumstaucez requiring no






